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I, Eve H. Cervantez, declare as follows:
1.

I am a member in good standing of the California State Bar and the bar of this Court, a

3

partner at Altshuler Berzon LLP, and court-appointed Co-Lead Plaintiffs’ Counsel in this multi-district

4

litigation. I have personal knowledge of the matters set forth herein, and could and would testify

5

competently thereto if called upon to do so. I submit this supplemental declaration in Support of

6

Plaintiffs’ Motion for Attorneys’ Fees, Litigation Expenses, and Service Awards to Class

7

Representatives, and in response to the Court’s January 29, 2018 Order re: Updated Information on

8

Class Settlement (ECF 954 (“January 29 Order”)) and the Court’s January 30, 2018 Order re: Updated

9

Information on Billing Records (ECF 955 (“January 30 Order”)).

10

2.

Current Allocation of Funds. The Court’s January 29 Order directed Plaintiffs to file a

11

chart showing “the current allocation of funds.” Attached as Exhibit 1 is the chart the Court requested.

12

Plaintiffs’ Counsel compiled this information using the claims figures as of January 30, 2018, which

13

were provided to Counsel by the Settlement Administrator and are set forth in the concurrently filed

14

Supplemental Declaration of the Settlement Administrator (KCC).

15

3.

Time Removed In Exercise of Billing Judgment. The Court’s January 29 Order

16

directed Plaintiffs to file documentation of “what time, if any, was stricken as duplicative or inefficient

17

billing.” Attached as Exhibit 2 is an exhibit documenting the time I struck as duplicative, inefficient,

18

or otherwise non-compensable.

19

4.

The following explains how I compiled the information in Exhibit 2: I, together with

20

attorneys at the firms who submitted time in this case, engaged in an iterative process of striking any

21

time that was duplicative, inefficient, or otherwise non-compensable (e.g. an attorney performing

22

clerical work). As set forth in my Declaration in Support of Plaintiffs’ Motion for Final Approval,

23

Service Awards to Named Plaintiffs, and an Award of Attorneys’ Fees and Costs (“Declaration in

24

Support of Attorneys’ Fees”), I required all firms to submit time records to me on a monthly basis to

25

ensure that it was contemporaneously recorded. (See ECF 916-8 ¶ 44; see also ECF 46 (Order on

26

Billing).) I specifically instructed all law firms submitting time in this case that a senior partner should

27

review the time and exercise billing judgment to excise any inefficient or duplicative billing prior to

28

sending the time records to me. It is my understanding that law firms reviewed their time and cut it
1
Supplemental Declaration of Eve H. Cervantez in Support of Motion for Attorneys’ Fees, Litigation Expenses, and Service
Awards to Class Representatives; CASE NO. 15-md-02617-LHK (NC)

Case 5:15-md-02617-LHK Document 960-2 Filed 01/31/18 Page 3 of 6

1

prior to submitting their time records to me. (The time law firms spent reviewing their time to exercise

2

billing judgement is not itself compensable, and is not included in our lodestar hours).
5.

3

I reviewed the time records that firms submitted to me upon receipt, and sent emails if I

4

saw patterns of non-compensable billing practices. In addition to this ongoing review and instruction

5

regarding billing practices throughout the litigation, I also reviewed all firms’ time records in more

6

detail between approximately August 2017 and November 2017. (See ECF 916-8 ¶ 46.) During this

7

time, I reviewed each law firm’s billing records twice. (See ECF 916-8 ¶ 46.) First, I reviewed the

8

time generally, and sent an email to each firm asking that it review and cut its time once again, and

9

gave general directions based on my review of that firm’s time of areas that I thought might have been

10

duplicative, inefficient, or otherwise non-compensable. Each firm then sent me revised time records. I

11

then reviewed and edited thousands of pages of time records line-by-line to personally ensure that none

12

of the time submitted in this case was duplicative, inefficient, or otherwise non-compensable.
6.

13

The hours set forth in Column 2 of Exhibit 2 (“Time Submitted to Lead Counsel”) are

14

the hours that each firm initially submitted to me, in aggregate, over the course of the litigation. The

15

hours set forth in Column 3 (“Revised Time After Lead Counsel Exercise of Billing Judgment”) are the

16

hours Plaintiffs’ Counsel used to calculate the lodestar cross-check for purposes of this Motion for

17

Attorneys’ Fees. The difference between the hours submitted to me and the hours that Plaintiffs’

18

Counsel used to calculate the lodestar cross-check is reflected in Column 4 (“Hours Deleted”). That

19

figure reflects time that I cut because it was duplicative, inefficient, or otherwise not compensable. In

20

total, I cut approximately, 4,459 hours of time from what all firms originally submitted to me in this

21

case.

22

7.

The 4,459 hours of deleted time reflected in Exhibit 2 grossly understate the amount of

23

time that was actually written off in the exercise of billing judgment. This is because the figures set

24

forth in Exhibit 2 reflect only the hours that I cut after receiving time records from other law firms. All

25

law firms were instructed to review their own time and delete non-compensable time before sending it

26

to me. For some firms, I had to cut very little time, which I assume is because the attorneys at those

27
28
2
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1

law firms carefully reviewed and reduced their own time before sending it to me.1 Because many firms

2

cut time within their time keeping system itself, it is not possible to go back and retrieve the precise

3

number of hours they cut before sending the time to me for further revision. The time deleted for

4

Altshuler Berzon reflects all time that was cut, including after review by my partner Danielle Leonard

5

and after review by me. Our firm alone cut more than 500 hours of time in the exercise of billing

6

judgment.

7

8.

Historical Billing Rates. The Court’s January 29 Order also directed Plaintiffs to file,

8

for all individuals who have billed time in this case, “the applicable billing rates at the time the work

9

was performed.” Attached as Exhibit 3 is a revised version of the “Detailed Lodestar Information by

10

Firm and Biller” chart that Plaintiffs’ Counsel previously submitted as part of Exhibit E to the Reply

11

Declaration of Eve H. Cervantez in Support of Motions for Final Approval of Class Action Settlement

12

and Attorneys’ Fees, Litigation Expenses, and Service Awards to Class Representatives. (See ECF

13

944-6.) Plaintiffs’ Counsel have updated this exhibit to reflect, for each biller, the historical billing rate

14

for any year in which that biller performed compensable work for this case. For any year in which the

15

biller did not perform compensable work on this case, the chart says “n/a.”2 To the extent that a

16

timekeeper changed position during that time, we have noted this information as well. We have also

17

corrected the positions of three timekeepers (James Gilyard, Eva Guo, and Donna Solen) for Lieff

18

Cabraser Heimann & Bernstein, whom Michael Sobol had correctly identified as contract attorneys in

19

his Declaration in Support of Plaintiffs’ Motion for Attorneys’ Fees (ECF 916-13), but whose positions

20

had been erroneously identified as staff attorneys in a prior version of this chart. We similarly

21

corrected the title of Evan Ballan, a timekeeper for Lieff Cabraser Heimann & Bernstein (whose

22
23
24
25
26
27
28

1

In addition to striking or reducing time line by line when I believed that a particular entry reflected
time that had been inefficient, duplicative, or otherwise non-compensable, I also reduced the total
number of hours billed for the Law Firm of Angela Edwards by 5% for purposes of the lodestar crosscheck, in order to account for the manner in which that firm had billed for exchange of emails.
2
Exhibit 3 also shows the rate for each biller that was used to calculate the lodestar cross-check. As
explained in our Motion for an Award of Attorneys’ Fees, we used firms’ current 2017 rates to
calculate fees, supported by a listing of Court Orders approving those or similar rates. See ECF 916-7
at 19 n.7; see also ECF 916-12 (non-PSC firms); ECF 916-8, 916-29, 916-30, 916-31 (PSC firms). As
explained previously, in some instances I capped certain law firm or timekeeper rates because they did
not have Court Orders supporting their rates, which explains why there are some instances in which the
historical billing rate exceeds the rate used for the lodestar crosscheck. See ECF 916-8 ¶ 47.
3
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1

position was Law Clerk, not Staff Attorney), and Patrick Nagler, a timekeeper for Gibbs Law Group

2

(whose position was Associate, not Contract Attorney).

3

9.

Biller and Task Chart. The Court’s January 30 Order directed Plaintiffs to provide “a

4

chart that breaks down, by each biller for whom fees are claimed, the biller’s work on this case by

5

general category, and by specific types of tasks performed within that category, and the hours worked

6

on each category.” Attached as Exhibit 4 are firm-by-firm charts showing each biller’s work by each

7

of the 14 task codes that we used in this litigation:

8

Task Code 1: Identifying and communicating with potential plaintiffs and with Plaintiffs

9

Task Code 2: Review of documents produced by Defendants

10

Take Code 3: Factual investigation

11

Task Code 4: Discovery (other than depositions and review of Defendants’ documents)

12

Task Code 5: Depositions

13

Task Code 6: Pleadings and Briefs

14

Task Code 7: Experts

15

Task Code 8: Preparation for and appearance at court hearings

16

Task Code 9: Litigation Strategy and Analysis

17

Task Code 10: Class Certification

18

Task Code 11: Settlement

19

Task Code 12: Clerical

20

Task Code 13: Miscellaneous

21

Task Code 14: Case management

22

The more specific types of tasks that each biller performed are set forth in Exhibits 5 et al, the detailed

23

time entries.

24

10.

Contemporaneous Time Records. In the Court’s January 29 Order, the Court ordered

25

Plaintiffs to file “detailed contemporaneous billing records of all individuals who have billed time in

26

this case.” Those records, as edited first within each firm in the exercise of billing judgment, and then

27

by me as described above, to delete any inefficient, duplicative, or otherwise non-compensable time,

28

are attached beginning at Exhibit 5, in both partially redacted and entirely unredacted form.
4
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1

11.

These time records include descriptions of privileged information (i.e. the topic of

2

conversations with Named Plaintiffs and other class members), work product information (i.e. the

3

subject of each research assignment or strategy discussion) and confidential material covered by the

4

protective order in this case (i.e. descriptions of “hot” documents or perceived flaws in Anthem’s

5

cybersecurity). (See ECF 916-8 ¶ 55.)

6

12.

So as not to violate this Court’s protective order or our ethical responsibilities to our

7

clients, Plaintiffs’ Counsel have publicly filed partially redacted versions of the detailed

8

contemporaneous billing records for all individuals who have billed time in this case. The partially

9

redacted versions include the date, timekeeper, task code, and time billed, but redact the detailed

10

description of precisely what work was performed, some of which contains information covered by the

11

attorney client privilege, work product privilege, and/or protective order in this case.

12

13.

At the same time, Plaintiffs’ Counsel have filed entirely unredacted versions of those

13

same records under seal with the Court, and, by agreement with counsel for Defendants, have not

14

served these privileged and work product materials on Defendants. Defendants’ counsel have agreed

15

that we need not serve them with the unredacted versions filed under seal in light of the confidential

16

and privileged information contained therein. These records are organized alphabetically by firm,

17

starting with Exhibit 5 and going through Exhibit 57.

18

14.

Should the Court determine that further unsealing of the publicly filed versions of these

19

documents is necessary, Plaintiffs’ Counsel will undertake the line by line redaction process needed to

20

submit revised versions of the redacted time records, as proposed in Plaintiffs’ Motion to File Under

21

Seal. As explained in my Declaration in Support of Attorneys’ Fees, it would take several staff

22

members working full time for at least two weeks to review the time entries line by line in order to

23

redact all the material that would need to be redacted before the detailed time records could be publicly

24

filed. (See ECF 916-8 ¶ 55.)

25
26
27
28

I declare under penalty of perjury that the foregoing is true and correct. Executed this 31st day
of January, 2018, at San Francisco, California
/s/ Eve H. Cervantez
Eve H. Cervantez
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